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By Greg Krehel

From your first conversation with a prospective client, you're learning
about the dispute that led the individual or corporation to seek counsel.
This article presents a method for systematically organizing and evaluating
this knowledge. And it illustrates how the results of this dispute analysis
process can be used to great effect in an initial case analysis session

with your client.
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From your first conversation with aprospectivecli-
ent, you' re learning about the dispute that led the indi-
vidual or corporation to seek counsel. There are many
benefitsto taking asystematic approach to analyzing this
knowledge. Not least of theseisthe favorableimpres-
sionyou’ll make onthosewho retain you.

Thefollowing article presentsamethod for organizing
and evaluating the facts about any case. Anditillus-
trates how the early results of thisdispute analysis pro-
cess can be used to great effectin
aninitial caseanaysissessonwith
your client.

Standardizing the Case Analysis
Process and Work Product

My partners at DecisionQuest
and | have spent the past 15 years
conducting jury research studies
onall manner of civil and criminal
cases. In the course of thiswork,
we’ ve had the opportunity to try
many methodsfor analyzing case
knowledge. We've developed a
processthat | hopeyou' Il find both
simpleand useful.

When you takethis approach to
caseanalysis, you'll gain athor-
ough understanding of the dispute
and clarify your thinking about it.
And, asyou sort out what you do
know about the case, you' Il find it easy to identify what
you don’t know and need to find out.

The processfocuses on creating four analysisreports
—aCast of Characters, aChronology, an Issue List, and
aQuestion List. Thesereportsprovideaframework for
organizing and eval uating critical case knowledge. If
multiple peopleareinvolved in the analysis process, the
reports provide away to divide responsibility and share
results. Moreover, once you standardize the analysis
work product, it’s easy to compare thefindingsin one
matter to the analysisresultsfrom other similar disputes.

You should begin the dispute analysis process as soon
asyou' vehad your firgt discussonsregarding anew matter.
Performaninitia round of caseanalysisto organizethelim-

encourage you to create

prose.

complete.

The analysis reports we

are essentially tables
listing critical informa-
tion. They are long on
knowledge and short on
They are tools
that you use throughout
the organizational pro-
cess, not a summary cre-

ated once analysis is

ited information you have about the case. Then meet with
your client to review thereportsyou’ ve created.

You'll discover that acase review session conducted
asastructured walk-through of your dispute analysis
reports produces far better results than an unstructured
discussion of casedetails. It givesyouafirmgraspon
critical case detailsand confidencethat you' veeliminated
any points of miscommunication between you and your
client. We providethe agendafor such ameeting below.

Please note that the value of
early organization and evaluation
isnot limited to instances when
you’ ve already been engaged. |
believeyou'll find that performing
aquick dispute analysisand shar-
ing the results with your prospec-
tiveclientisaterrific way to dif-
ferentiate your firm from the oth-
ers seeking to be retained on a
matter.

| encourage you to makethese
analysistechniques standard op-
erating procedure, aprocessyou
employ on every case, even ones
that may besimple. Why? First,
we' redl familiar with disputesthat
appeared minor but which turned
out to be costly disasters. By ana-
lyzing all cases, including thosethat
seem small, you ensure that you
aren’t just seeing thetip of theiceberg. Second, even
small matters have more facts, more players, and more
issuesthan anyone can meaningfully organize and eval u-
ateinhisor her head. Third, the practice gained analyz-
ing small cases makes you more proficient when work-
ing up larger ones. Finally, theamount of timerequired
to analyzeacaseisproportionatetoitssize. If thecase
isassmall asanticipated, it will takelittletimeto do the
anayss.

The Analysis Work Product

The analysisreportswe encourage you to create are
essentialy tableslisting critical information. They arelong
on knowledge and short on prose. They aretoolsthat



you usethroughout the organizational process, not asum-
mary created once analysisis complete. Infact, once
you beginto employ these analysisreports, you may find
anarrative summary unnecessary. When you write a
narrative case summary, agreat deal of thetotal effort
must be devoted to working on the style of the report
(the outline, phrasing, and grammar). Isthe narrative
summary adding enough valueto the analysisto justify
the hours spent eradi cating split infinitivesand other gram-
maticd evils?

You should create your case
analysis reports using database
software, not a word-processor.
Database software makes the
knowledgeyou' re organizing far
easier to explore and evaluate.
For exampl e, using database soft-
ware, it'seasy tofilter your Chro-
nology sothat it displaysonly facts
that have been evaluated asbeing
particularly troublesome.

Another advantage database
software has over word-proces-
sorsissupport for replication and
synchronization. A replicaisa
special copy of a database file.
Synchronization isthe process of
merging the changes madeto the
information inthereplicaback into
the master version of the file.
When trial team members go on theroad, they can take
replicas of the case analysisfile along, and make addi-
tions and updatesto the Cast of Characters, Chronol-
ogy, and other analysisreports. Whiletheseindividuals
work inreplicas, trial team members back in the office
are free to make changes to the master version of the
casefile. When areplicaisreturnedto the office, itis
synchronized with the master version of the casefile,
thereby automatically melding changes madein the rep-
licawith changes madein the master. These sophisti-
cated features are avail able in some database packages.
Youwon't find them in any word-processor.

Here are the detailsthat should be captured in each
of our recommended dispute analysisreports:

The value of early organi-
zation and evaluation is
not limited to instances
when you've already been
engaged. | believe you'll
find that performing a
quick dispute analysis and
sharing the results with
your prospective client is a
terrific way to differentiate
your firm from the others

seeking to be retained.

Cast of Characters

CreateaCast of Charactersthat liststheindividuals
and organizationsyou know areinvolved in the dispute.
Thisreport should also catal og key documentsand other
important pieces of physical evidence. Capture each
player’s name and a description of the role the person,
organization, or document playsinthe case.

Alsoincludeacolumninwhich you canindicate your
evaluation of cast members. Evenif you don’t evaluate
every player, it'sessential to note
the people and documentsthat are
particularly worrisome, aswell as
the basisfor your concerns. If you
follow my recommendation that
you build your dispute analysisre-
portsusing database software, you
will find it easy tofilter theentire
cast list down to the problem play-
ersyou’ veidentified.

Chronology

A Chronology of key factsisa
critical tool for analyzing any dis-
pute. Asyou createthe chronol-
ogy, important factual disputesand
areas of strength and weakness
become obvious.

Beginby listing thefact and the
dateonwhichit occurred. Asyou
enter each fact, be sure to make
theimportant detailsabout thefact explicit. For example,
rather than simply stating “ Gayle phoned David,” write
“Gayle phoned David, and asked him to shred the Fritz
Memo.” Remember that your chronology should bea
memory replacement, not amemory jogger.

Sinceyou’ reanalyzing the case within weeks of being
retained, there will be many factsfor which you have
only partial date information. For example, you may
know that Gayle called David about the Fritz Memo
sometimein June of 1993, but be unsure asto the day
within June. When you runinto thisproblem, asimple
solution isto substitute a question mark for the portion
of the date that’s undetermined, e.g., 6/?2/99.

In addition to capturing the fact and the date, be sure



to list a source or sources for each fact. Now, inthe
early daysof acase, it'slikely that the sources of many
of thefactsyou are entering in your chronology are not
of atypethat will pass muster cometrial. However, by
capturing a source such as “David Smith Interview
Notes,” you know to whom or what you will need to
turn to devel op acourt-acceptabl e source.

The mission in
early dispute analy-
sis is to take a
broad look at the
potential evidence.

Early Dispute Analysis

include abrief summary of each party’sposition on the
issueand, if it'salegal issue, the potential language of
thejudge'sinstruction.

Asyour case proceedsto trial, your Issue List will
increaseinimportance. You'll usethelssuelListtore-
turn to the Cast of Charactersand Chronology and es-
tablish relationships between each fact, each witness,
each document and
theissue or issues
towhichitrelates.
Onceyou’' vemade
theselinks, it will

Initial Case
Therefore, your Analysis Review be easy tofocuson
chronology should . . Meeting with theevidencethat's
be morethan alist Ix;:ﬁlcnﬂzﬁtlgg Client being developed
of undlsputed facts. Prospective . Confirm & regardl ng eachis-
Besuretoinclude Client. : T Extend sue and to make
disputed facts and Understanding  cisions about
of Dispute

even prospective
facts(i.e., factsthat
you suspect may
turn up asthe case proceedstowardtrial). You'll want
to distinguish the facts that are undisputed from those
that are disputed or merely prospective. Includeinyour
chronology acolumn that you usefor this purpose.

Finally, include acolumn that you useto separate the
critical factsfrom othersof lesser importance. A smple
solutionisto haveacolumntitled“Key” that you set up
asacheckbox (checked meansthefact iskey, unchecked
meansitsnot). If you' re using database software, filter-
ing the chronology down to the key items should take
you about 20 seconds.

[s5ue List

Build alist of caseissuesincluding both legal clams
and critical factual disputes. If the case hasyet to be
filed, list the claimsand counter-claims or cross-claims
you anticipate.

Rather than listing just the top-level issues, consider
breaking each claim down to its component parts. For
example, rather than listing Fraud, list Fraud: Intent,
Fraud: Reliance, and so on as separate dimensions.

In addition to listing anamefor each issue, create a
more detailed description of it. The description might

Question List

case strategy based
onthisanalyss.

Question List

When you start case anaysisearly, your knowledge of
the disputeissureto beincomplete. But asyou map out
what isknown about the case, what isunknown and must
be determined becomesclear.

Each time you come up with aquestion about the case
that you can't readily answer, get itinto your Question List.
You' Il want your report toincludeacolumnfor thequestion
and another column whereyou can capture notesregarding
theanswer. Alsoincludeacolumnfor evaluating thecriti-
cality of eachquestion. UseasmpleA (extremely criticdl),
B, C, and D scale to make your assessment. Other col-
umnsto consider for your Question List are* Assigned To”
and*“DueDate.”

The Initial Case Review Session

Onceyou’ ve completed your first round of caseanaly-
gs, it'stimeto meet with your client to discusstheresults.
Attheclient review session, you'll: (1) confirmyour initial
understanding of the case and eliminate misunderstandings,
(2) prompt your client to providefurther detail sabout the
case, and (3) educateyour client regarding caseissues.

Before you head off to meet your client, decidewhether



Before you head off to meet your client, decide
whether you want to work offline or online during the
client session. By offline, | mean using printed copies of
your four analysisreports. By online, | mean working
with alaptop and an LCD display, and capturing up-
datesto your case knowledgebasein real time.

Thefirst timeyou try our method, it probably makes
senseto work offline. Onceyou’re comfortable with
theflow of the client review session, switch to working
online; it’'smore efficient and more impressive to your
client.

Here sthe meeting agenda:

Review the Cast of Characters. Ask your client:
Who and what ismissing? How would you improve on
thedescription I’ ve provided of each key player? Which
members of the Cast of Charactersdo you consider par-
ticularly important? Why? Which of these playersdo
you feel arethe most problematic? Why?

Review the Chronology. Ask your client: Canyou
provide complete dates for these partial dates | have
listed? Can you provide additional sourcesfor these
facts? What important factsare missing? Theredon’t
seem to be that many bad factsin our chronology at this
point. There must be other factsthat will become prob-
lemsfor us. The sooner | know these facts, the more
likely itis| can keep them from causing irreparable harm
toour case. Areyou aware of any such problem facts?

Review thelssueList. Useitto show your client
about the legal and factual disputeslikely to be at the
heart of the matter. Ask your client: Do you see other
issuesinthe casethat I’ ve overlooked? Do you know
of any other facts, witnesses, or documentsthat pertain
to theseissuesthat you don’t recall seeing in the Cast of
Charactersor Chronology?

Review the Question List. Use it to show your
client theareasthat will needto beinvestigated early in
case preparation. Ask your client: Do you know the
answer to any of these questions? What other questions
do you have about the dispute that don’t appear in my
list? Which of the questionsin thelist can you takere-
sponsibility for getting answered?

If you’ ve been working offline and marking up paper

copiesof your reports during the meeting, when you re-
turn to your office, transfer your notesinto your com-
puter. 1f you’ veworked online capturing informationin
your computer as the session proceeds, your work to
update your analysisreportsiseffectively donewhenthe
client meeting ends. Either way, after the meeting, print
updated reports and send a copy to your client and any-
oneelseonthetria team.

Theanalysisreportsyou’ vebegun are*“living” ones.
Asyou head towardstrial, keep working on your Cast
of Characters, your Chronology, your IssueList and your
Question List. Theseanalysisreportswill do far more
than help you think about your case. They’ll servea
myriad of concrete purposes. They’ll help you keep your
client up to date, plan for discovery, prepareto take and
defend depositions, create motionsfor summary judg-
ment, and make your case at settlement conferencesand
attrial.

Thank you for reading Getting Case Analysis Off
toaFast Sart. | would enjoy your feedback. Please
contact me at gkrehel @casesoft.com.
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fAlso of Interest ..

Chronology Best Practices. A fact chronology can
be atremendous asset as you prepare a case for trial.
Yet themgjority of chronologiesfail toliveuptotheir full
potential. We'vewritten an articlethat presentsaseries
of smpleideasthat will help you get the most out of your
chron. Download acopy from: http://www.casesoft.com/
articles.htm.



